I ‘l RINKE NOONAN

attorneys at law

December 26,2018 Direct Dial: 320-257-3868
Aripple@RinkeNoonan.com

City of Menahga City Council
c/o City Administrator

115 Second Street NE
P.O.Box C

Menahga, MN 56464

SENT VIA U.S. MAIL AND EMAIL TO: cmenahsa@wcta.net

Re:  CUP Objection Letter
Our File No. 28209-0001

Dear Menahga City Council and City Administrator:

Our office represents American Towers LL.C and submits this letter in objection to the new
December 21, 2018 conditional use permit application for a cell tower from Uniti Towers.
American Towers previously filed objections with the Menahga Planning Commission and City
Council related to Uniti’s first application in August, appealed the Council’s decision to grant the
original application to the City’s Board of Adjustment in October and subsequently filed an
appeal in District Court related to the August application in November of 2018.

After Uniti filed its August application with the City of Menahga, it filed different plans with the
Federal Communications Commission. Uniti did not update the City on this alteration. The new
application is Uniti’s attempt to paper over their omission. Uniti’s inability to accurately
complete the application the first time is evidence of a lack of investment in the community.
American Towers LLC objects to the granting of the requested conditional use permit
because it is unnecessary and will be detrimental to the community. Please enter this letter as
well as all previous objections submitted by American Towers into the record for this conditional
use permit. We also request copies of any additional information submitted to the City or
considered by the City Council as a part of Uniti’s 12/21/18 CUP request; another completed
“Information Disclosure Request™ for is included.

CELL TOWERS ARE NOT PUBLIC UTILITIES

97 66

The Menahga City Code does not define “public utility,” “public service uses,” or “public
building,” the terms used in Section 151.50(A)(2). Cell towers are not public utilities according
to the Menahga City Code or on any other basis, and any inference that they are is erroneous.
Scott Buell, the representative for Uniti stated on the record at the September 6, 2018 Planning
Commission meeting the proposed cell tower was not a public utility and presumably this new
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application is no different. This makes sense because cell service is not monopolistic and unlike
telephone, gas, electric, or cable service public utilities, the City does not have a franchise
agreement with the applicant. The City’s subdivision code, Chapter 150, implies that public
utilities are those services that are linear in nature—underground gas, sewer, and waterlines or
overheard electric and telecommunication lines. State law does not consider cell towers a “public
utility” for purposes of being able to be located in public right of way. (See Minn. Stat. §§
161.45 and 237.163.) Construction in Menahga’s residential agricultural district of an
unnecessary cell tower that duplicates existing services is contrary to the spirit and the letter of
the City Code because it works against the purpose of the zoning code, does not meet any of the
criteria for issuance of a CUP, and is detrimental to the public welfare.

THE MENAHGA CITY CODE DOES NOT CONTEMPLATE CELL TOWERS

As explained previously, the Menahga City Code does not contemplate cell towers contrary to
most cities in Minnesota that impose significant performance standards on cell towers. The
Menahga zoning code does not establish any meaningful performance standards for towers. The
Menahga City Code fails to establish performance standards for the construction of cell towers
such as co-location requirements, height restrictions, or mandatory setbacks, exposing
neighboring property owners and other residents to potential harm in the form of visual
pollution, nuisance shadows, unnecessary construction projects, residue from unnecessarily
retired or duplicated towers. To the extent a city’s land-use ordinances are vague, Minnesota law
mandates that they should be construed against the city. The City Code is so vague regarding cell
towers that it renders any decision on a CUP application for the construction of a new cell tower
unreasonable, arbitrary, and capricious. American Towers is aggrieved by the City’s failure to
define public utility in its ordinances or to contemplate regulation of new cell tower construction.

We urge the City to deny the tower application and re-examine its zoning regulations for cell
towers.

NO NECESSITY

Even if cell towers could be construed as public utilities, there is no necessity for the Uniti tower
as required by Menahga code Section 151.50(2). Both of American Towers’ existing towers are
less than %2 mile from the site proposed by Uniti. Further, American Towers’ existing towers are
closer to the City, provide better coverage and have capacity for co-location at the same RAD
height being proposed by Uniti. This is explained in detail in prior submissions to the City on
Uniti’s first application. As with their first application, Uniti has not submitted any information
to demonstrate that the new tower is needed or necessary. There is no evidence in the previous
record, nor anything in the new application, that suggests a new tower provide better coverage or
reduce rates for cell phone users in Menahga. As the scope of work on Uniti’s plans suggest, the
sole purpose behind the request is to undercut the existing rental rates by taking advantage of
Menahga’s lack of regulations. This is a pattern followed by Uniti through Minnesota and the
United States as evidenced by the photos submitted to the City in September and included again
in this letter. The proposed new tower is entirely unnecessary and does nothing to advance
public health, safety, convenience or welfare.
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Again, American Towers, LLC requests that the City of Menahga deny the Uniti conditional use
permit because it is not a public utility, it is unnecessary and will be detrimental to the
community.

Sincerely,

Adam A. Ripple V ﬂ
AAR/mjr

Enclosures

cc: James Thomson, Attorney for City of Menahga (via email: jthomson@Kennedy-
Graven.com )

American Towers LLC (via email)
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