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City of Menahga
Planning & Zoning Minutes
Thursday, August 4, 2022

A. Call to Order

The Menahga Planning and Zoning Commission held their Regular Monthly Meeting on
Thursday, August 4, 2022.
Chairman Quade Mayer called the meeting to order at 7:01 pm

B. Roll Call

Comprising a quorum of the commission, the following members were present:
Quade Mayer, Mayor Elizabeth Olson, Larry Murphy, and Mike Netland
Absent: Jeremiah Erickson

Also present was Temporary Administrative Tech Jensine Kurtti

C. Pledge of Allegiance

D. Approval of the Agenda

Main Motion: To Approve the Agenda with the addition of Business Use in a
Residential Area Discussion under H.4.
Moved by: | Olson |
Seconded by: | Murphy
Action: | Motion carried by a 4-0 voice vote
In favor: | Mayer, Olson, Murphy, Netland
Opposed: | none

E. Approval of Minutes

Main Motion: To approve the June 2, 2022 and June 28, 2022 Minutes as
presented.
Moved by: | Netland |
Seconded by: | Murphy
Action: | Motion carried by a 4-0 voice vote
In favor: | Mayer, Olson, Murphy, Netland
Opposed: | none

F. Review information on fences and sheds.
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The Planning Commission reviewed the final draft of the shed and fence ordinances. On the
Screening and Fencing draft there was conflicting distance from a corner (one line was 20-foot
and the other was 30-foot). The commission by consensus agreed it should be 20-foot.

G. Discussion on Future Training of Members.

Jensine Kurtti informed the Planning Commission that Sourcewell was having a training
session in Nisswa on August 18, 2022 from 11am to 2 pm. Liz Olson, Jensine Kurtti and Mike
Netland were already signed up to go. Kurtti asked if the other members would like to attend?
Larry Murphy said that he could not, but Quade Mayer will check his work schedule and
contact Betty Thomsen to reserve a space. Kurtti informed the members that if three of them
attend the session that it will have to be posted, as a quorum would be present. Posting is not
a problem, it is just a requirement of the Open Meeting Law.

Kurtti mentioned that 2 representatives from Sourcewell had visited with her and Betty
Thomsen as to the services that they can provide the City of Menahga. Sourcewell can provide
a training session free of charge for the members. The members felt that it would be nice to
have them come on September 1, 2022 at 6 pm, before the Commission’s next Regular
Meeting. Kurtti will see if it can be arranged.

Sourcewell can also provide the service of an experienced Zoning Official at a rate of $55 per
hour (only for the actual hours worked). The commission members felt that the City needed to
have a professional to handle the zoning issues that have surfaced, and was in dire need of
zoning enforcement, with law enforcement assistance if requested.

Main Motion: To recommend to the City Council that they retain the services of
an experienced Zoning Official to provide enforcement of code
violations.

Moved by: | Mayer
Seconded by: | Netland
Action: \ Motion carried by a 4-0 voice vote
In favor: | Mayer, Olson, Murphy, Netland
Opposed: | none

H. New Business
1. Comprehensive Plan Review

Jensine Kurtti gave the commission a copy of an old partially updated comprehensive plan. It
was more as a discussion tool, as there had been a more recent working document on an
update that was started by Former-City Administrator Curt Kreklau, which was never
completed and the computer file was not found. Commission members will check their notes
and see what they can come up with.
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2. Region Five Energy and Environmental Meeting

This was provided as a notification that the City will be having a community meeting on
September 13, 2022 at 7 pm. This meeting is being given by Region Five and they will explain
the grant possibilities for Menahga regarding energy and environmental projects and needs.

3. Planning Commission Member Update

Jeremiah Erickson’s absence on the commission was discussed. A letter had been sent to
Erickson stating that attendance was needed to fulfill the duties of a commission member. The
letter was signed by Chairman Mayer, and he had not heard back from Jeremiah. The
members felt that Mayor Olson should give Jeremiah a call, and if he did not want to be on
the commission, it should be considered a vacancy and the council should reappoint.

4. Business Use in a Residential Area

Discussion focused on some business use in residential areas, that do not comply with the
City Ordinances. The commission felt that this needs to be addressed and formal actions taken
to rectify the situations. Having an experienced Zoning Official could address the violations
and implement corrective actions.

I. Unfinished Business
1. Zoning Map

Jensine Kurtti presented a current Zoning Map to the commission. This map reflects all the
zoning changes that have been made from 1978 to present. This information was taken from
researching the minutes. Kurtti reminded the council that this map may change when a new
Comprehensive Plan is developed and the City updates their ordinances.

J. Adjournment

Main Motion: To adjourn the meeting at 8:07 pm.

Moved by: | Netland
Seconded by: | Murphy
Action: | Motion carried by a 4-0 vote
In favor: | Mayer, Murphy, Olson, Netland
Opposed: | None.

Temporary Administrative Asst. Chairman, Quade Mayer
Jensine Kurtti
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ENERGY & ENVIRONMENT PLANNING
KICK-OFF MEETING FOR MENAHGA

September 13th | 7-9 PM
Menahga Senior/Community Center
Consider joining the Planning Team!

What projects would be good for Menahga?

» Do you envision ways to reduce city costs through energy
efficiency in municipal buildings?

» Would you like Menahga to have critical back-up power in
the event of a local power outage, or establish a corridor of
plantings to slow water runoff or prevent snow drifts?

e Would you like to see park improvements by the lake, like
energy efficient lights, buried electrical lines and enlarged
parking area and green space?

Once the plan is in place, your community will receive at least $10,000
for project implementation. We value your feedback and look forward
to answering your questions and serving your community.

Are you interested in learning more about this process?
Contact BJ Allen at bjallen@regionfive.org | (218) 209-5584

The City of Menahga is participating in the Community

Energy & Environment Planning program of Region Five
Development Commission (R5DC). with investments from @ REG'ON F'VE
the USDA Rural Community Development Initiative Grant ( / Development Commission
program, Sourcewell, and the Morgan Family Foundation.

R5DC is an equal opportunity provider and employer.







Land Use Training

Jason J. Kuboushek
IVERSON REUVERS
952.548.7206

jasonk@iversonlaw.com



L INTRODUCTION

The following document is meant to serve as a guide to public officials and city
attorneys. Because each land use application is different, city staff and officials should
work closely with their city attorney’s office and consultants to address the unexpected.
The process requires being aware of the procedural requirements that can incur
mistakes.

This guideline focuses on the application of the applicable statutes and how it has
affected Minnesota land use through errors, exceptions and procedural requirements.
The following materials will summarize the processes and procedures under § 15.99,
relating to additional Minnesota Statutes in § 462, as well as recent case law interpreting
these statutes.

II. APPLICATION

Subdivision 2 of Minn. Stat. § 15.99 sets a time limit for agencies to respond within 60
days of their written request.

Subd. 2. Deadline for response.

(a) Except as otherwise provided in this section, section 462.358, subdivision
3b, or 473.175, or chapter 505, and notwithstanding any other law to the
contrary, an agency must approve or deny within 60 days a written request
relating to zoning, septic systems, watershed district review, soil and water
conservation district review, or expansion of the metropolitan urban service
area for a permit, license, or other governmental approval of an action.
Failure of an agency to deny a request within 60 days is approval of the
request. If an agency denies the request, it must state in writing the reasons
for the denial at the time that it denies the request.

(b) When a vote on a resolution or properly made motion to approve a
request fails for any reason, the failure shall constitute a denial of the request
provided that those voting against the motion state on the record the reasons
why they oppose the request. A denial of a request because of a failure to
approve a resolution or motion does not preclude an immediate submission
of a same or similar request.

(c) Except as provided in paragraph (b), if an agency, other than a
multimember governing body, denies the request, it must state in writing the
reasons for the denial at the time that it denies the request. If a multimember
governing body denies a request, it must state the reasons for denial on the
record and provide the applicant in writing a statement of the reasons for the



denial. If the written statement is not adopted at the same time as the denial,
it must be adopted at the next meeting following the denial of the request but
before the expiration of the time allowed for making a decision under this
section. The written statement must be consistent with the reasons stated in
the record at the time of the denial. The written statement must be provided
to the applicant upon adoption. Minn. Stat. § 15.99.

APPLICATION WITHIN THE STATUTE

* Application for a certificate of appropriateness under a City’s historic
preservation ordinance is a “written request relating to zoning” referred to a
written request which had a connection, association, or logical relationship to the
regulation of building development or the uses of property.” See 500, LLC v. City
of Minneapolis, 837 N.W.2d 287 (Minn. 2013).

* The court in Calm Waters also established the subdivision applications, an
application for the division of an area of real estate into subdivided lots, are
covered by a zoning ordinance because they are connected to the “building
development and uses of property.”) Calm Waters v. Kanabec County, 756 N.W.2d
716 (Minn. 2008).

* Planned Unit Developments are also a request related to zoning under Minn.
Stat. § 15.99. See Mesenbrink Construction & Engineering, Inc. v. Rice County, 2008
WL 5334251 (Minn. App. Dec. 23, 2008).

* The court in Advantage Capital concluded a submission of an application for a
zoning action is a request related to zoning. Advantage Capital Mgmt. v. City of
Northfield, 664 N.W.2d 421, 427 (Minn. App. 2003).

APPLICATIONS OUTSIDE OF THE STATUTE

*  Building Permits. See Advantage Capital Management v. City of Northfield, 604
N.W.2d 421 (Minn. App. 2003).

* Appeal of an appeal of a zoning administrator’s cease and desist order to the
Board of Adjustment. See Tompkins v. Lake County, 2009 WL 66350 (Minn. App.
Jan. 13, 2009).

* Request to Amend a Zoning Ordinance. See Motokazie! v. Rice County, 824
N.W.2d 341 (Minn. App. 2012).

COMPLETING A VALID APPLICATION

The 60-day time period begins to run on the municipality’s receipt of an application
containing all information required by law or a previously adopted rule, ordinance,
or policy. The municipality must send notice within 15 business days of receipt of
the request telling the applicant exactly what is missing from incomplete application
to stop the running of the 60-day period.




III.

IV.

Statute indicates “[a] request must be submitted in writing to the agency on an
application form provided by the agency, if one exists.”

* The court in Stroetz found no violation where applicant submitted a letter
requesting a zoning permit instead of using township form. Stroetz v.
Farmington Township, 2010 WL 2035909 (Minn. App. May 25, 2010)

Completeness under 60-day rule can only be determined by reference to a pre-
existing rule, ordinance, or policy. See Calm Waters v. Kanabec County, 756
N.W.2d 716 (Minn. 2008) (rejecting incomplete argument based upon request for
information not in ordinance).

Application form requirements proper. See Stokke v. Marshan Township, 2010 WL
3545944 (Minn. App. Sept. 14, 2010).

PUBLIC HEARING

Public hearings are required before the adoption of any zoning ordinance or
amendment, and before the granting or denying of variances, conditional use
permits, interim use permits, subdivisions or rezonings. The hearings should
include a complete disclosure of what is being proposed, and a fair and open
assessment of the issues raised. For example, a public hearing must include an
opportunity for the general public and interested parties to hear and see all
information and to ask questions, provide additional information, express
opposition or suggest modifications to the proposal.

NOTICE

1. A schedule of regular meetings is to be kept on file.

2. The same notice required for a special meeting must be given when a
regular meeting occurs at a different time or place than what is stated in
the schedule of regular meetings.

3. Notice of the date, time, place and purpose of special meetings must be
given three (3) days before the date of the meeting.

4. Emergency meetings (requiring immediate consideration on a matter)
may be held upon good faith efforts to provide notice, including the
subject of the meeting, to each medium that has filed a written request for
notice.

5. Notice requirements also apply to closed meetings.

6. Minn. Stat. § 462.357, subd. 3 sets forth the notice requirements for public
hearings involving zoning ordinances and other official controls. This
includes requirements regarding published notice, notice to neighbors,
and notice to affected towns and cities.

7. No zoning ordinance or amendment thereto shall be adopted until a
public hearing has been held thereon by the planning agency or by the
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governing body. A notice of the time, place and purpose of the hearing
shall be published in the official newspaper of the municipality at least
ten days prior to the day of the hearing. When an amendment involves
changes in district boundaries affecting an area of five acres or less, a
similar notice shall be mailed at least ten days before the day of the
hearing to each owner of affected property and property situated wholly
or partly within 350 feet of the property to which the amendment relates.
For the purpose of giving mailed notice, the person responsible for
mailing the notice may use any appropriate records to determine the
names and addresses of owners. A copy of the notice and a list of the
owners and addresses to which the notice was sent shall be attested to by
the responsible person and shall be made a part of the records of the
proceedings. Minn. Stat. § 462.357 subd. 3.
e State law also contains requirements for notice of enactment or
amendment of ordinances. This includes publication requirements.
Minn. Stat. § 410.12. The best practice is to publish notice stating
the municipality's intent to enact the particular ordinance.
However, where a published notice says an ordinance is
recommended for adoption by the Board has been held to be
sufficient.

8. Minn. Stat. § 462.355, subd. 4, states before adopting the interim
ordinance, the city council must hold a public hearing after providing
written notice to any person who has submitted a housing proposal, has a
pending housing proposal, or has provided a written request to be
notified of interim ordinances related to housing proposals. The written
notice must be provided at least three business days before the public
hearing. Notice also must be posted on the city's official website, if the
city has an official website.

HEARING

a. A DUE PROCESS RIGHT:
i. Under state and federal law the right to due process

means the right to notice and an opportunity to be heard.

ii. The right to procedural due process does not normally
include the right to cross examine witnesses.

iii. The right to procedural due process can be analogized to
a right to a fundamentally fair process. Time limits are
fine.

b. AVOIDING BIAS & PREJUDGMENT:
i. The test for determining whether a decision maker is
unbiased is whether the decision maker’s situation could

4



tempt “the average man” as a judge to forget the burden
of proof required to rule against an alleged violator.

ii. For example, in Kahn the city attorney selects a hearing
officer from a panel of six attorneys who have contracted
with the city for periods of three years. Kahn failed to
show that a three-year contract with the city, to provide
hearing officer services, would tempt an average judge to
forget burden of proof and rule in favor of city. The court
determined that three years appears to be long enough to
eliminate any temptation to favor the city. Additionally,
one of the qualifications the city requires is that a hearing
officer understand the obligation to “[f]ind a violation
only if the greater weight of the evidence supports such a
finding.” In re Khan, 804 N.W.2d 132 (Minn. App. 2011).

c. PREJUDGMENT
i. This includes a decision maker who has not prejudged

the matter before it is presented to him. Continental
Property Group v. Minneapolis, 2011 WL 1642510 (Minn.
App. 2011).

ii. Prejudgment/bias shown before hearing can invalidate a
decision. Living Word Bible Camp v. County of Itasca, 2012
WL 4052868 (Minn. App. 2012).

iii. Constituent contacts.

V. RECORD

1. The record consists of evidence considered by the municipality when
making the permit decision. Swanson v. City of Bloomington, 421 N.W.2d
307 (1988) (finding the municipal zoning decision on the record where the
municipal proceeding was fair, and the record was clear and complete).

2. The record includes all documents which come before the Board or
Council as a part of "the file", including minutes, reports, letters,
applications, other submittals and findings. The record may also include
documents not physically submitted at the hearing on an application if the
documents were referred to or testified to at the hearing and had been
received by the decision-maker previously.

3. Documents reflecting the historical designation, regulation and character
of the property, including photographs, are part of the record even if they
were not presented to the decision-making body.

4. Observations at a site visit are part of the record if they are reduced to
some sort of writing. For example, Board or Council members' shared
observations of what they saw of a property are often reflected in minutes.
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In almost all cases, an adequate record precludes the applicant from
introducing new data during an appeal of the municipality's decision.
During judicial review, a court will review the "record," and determine
whether the decision of the Board or Council was reasonable in light of
record evidence.

Importance of the Record:

* The general standard of judicial review in zoning matters is
whether the zoning authority's action was reasonable. Substantial
deference is given to the decisions of municipalities in zoning
matters.

+ Itis not the province of the court to substitute its judgment for that
of the municipality, but merely to determine whether the body was
within its jurisdiction, was not mistaken as to the applicable law,
and did not act arbitrarily, oppressively or unreasonably, and to
determine whether the evidence could reasonably support or
justify the determination.

VI. FINDINGS

+ Findings of fact are necessary to support decision.

« Findings of fact apply the facts in the record to the standards set forth in the
ordinance.

+ Findings are your reasons why a permit should be granted or denied.

*  Must follow ordinance requirements for findings. Bio Wood Processing, LLC v.
Rice Cty. Bd. of Comm'rs (remanding denial of an application for an amended
conditional-use permit to correct a procedural defect).

* Neighborhood opposition.

The saying "neighborhood opposition itself is not enough to justify the
denial of a permit" is shorthand for a more nuanced principle.
Neighbors can and often do have information pertinent to the decision
being made.

"Concrete information" from neighbors can be pertinent and relied upon.
This means observations concerning personal experiences regarding
current conditions capable of being observed by average citizens are the
type of information courts say is "concrete" and capable of being relied
upon by decision-makers. Generalized statements reflecting speculative
fears of future occurrences, and statements not within the realm of the
person's personal knowledge, are not "concrete." They are the type of
"neighborhood opposition" which cannot be relied upon.

VII. VARIANCES

VARIANCE PROCESS



¢ The board of appeals and adjustments or the governing body as the case may be,
may not permit as a variance any use which is not allowed under the zoning
ordinance for property in the zone where the affected person's land is located
(i.e. use variances). The board or governing body as the case may be, may permit
as a variance the temporary use of a one family dwelling as a two-family
dwelling. The board or governing body as the case may be may impose
conditions in the granting of variances.

Minnesota Statutes § 462.357, Subd. 6
CURRENT STANDARD: INTERPETING “PRACTICAL DIFFICULTIES”

Minnesota Statutes § 462.357, Subd. 6 (2022)

* Variances shall only be permitted when they are in harmony with the general
purposes and intent of the official control and when the variances are consistent
with the comprehensive plan.

»  Variances may be granted when the applicant for the variance establishes that
there are practical difficulties in complying with the zoning ordinance. "Practical
difficulties," as used in connection with the granting of a variance, means that the
property owner proposes to use the property in a reasonable manner not
permitted by the zoning ordinance; the plight of the landowner is due to
circumstances unique to the property not created by the landowner; and the
variance, if granted, will not alter the essential character of the locality. Economic
considerations alone do not constitute practical difficulties. Practical difficulties
include, but are not limited to, inadequate access to direct sunlight for solar
energy systems.

+ The board of appeals and adjustments or the governing body as the case may be,
may not permit as a variance any use that is not allowed under the zoning
ordinance for property in the zone where the affected person's land is located.

» The board of adjustment may impose conditions in the granting of variances. A
condition must be directly related to and must bear a rough proportionality to
the impact created by the variance.



NO LONGER APPLIES FOR VARIANCES - ONLY AFTER THE FACT
CONSIDERATIONS:

In re Stadsvold, 754 N.W.2d 323 (Minn. 2008)

The court held the "practical difficulties" standard was the appropriate
standard to apply to area variances and the "particular hardship" standard
was the appropriate standard to apply to use variances.

Established factors to consider for “practical difficulties.”

The court noted that, “because circumstances involved in before-the-fact
variance requests and after-the-fact variance requests are fundamentally
different, treating them the same can produce unfair results.”

Moore v. Comm'r of Morrison Cnty. Bd. of Adjustiment, 969 N.W.2d 86 (Minn. Ct. App.

2021)

The board did not act unreasonably when it applied the statutory
definition of the practical difficulties standard. This amended standard
includes additional considerations to the Kenney/Stadsvold factors because
the court desired a more stringent “particular hardship” standard applied
to use variances.

The legislature amended the zoning statutes in 2011 to define the practical
difficulties standard, superseding the Kenney/Stadsvold factors. The
differences discussed are that the statutory definition does not include
consideration of the degree of the requested variation, the impact on
government services, or the interests of justice. The legislature specified
economic impacts alone do not constitute practical difficulties. The statute
also establishes a requirement that zoning authorities consider the
enumerated factors.

AFTER-THE-FACT VARIANCE CONSIDERATIONS?

Did the applicant act in good faith and attempt to comply with the
ordinance?

Did the applicant make a substantial investment?

Is the construction completed?

Are there similar structures in the area?

Are the county’s benefits outweighed by the applicant’s burden if the
applicant were required to comply with the ordinance?

PRACTICAL DIFFICULTIES APPLIED RECENTLY

 The property owner proposes to use the property in a reasonable manner not
permitted by an official control.



* The plight of the landowner is due to circumstances unique to the property not
created by the landowner.

* The variance will not alter the essential character of the locality.

» Economic considerations alone do not constitute practical difficulties.

» For example, See Schulz v. Town of Duluth, No. A21-0733, 2022 WL 433225 (Minn.
App. Feb. 14, 2022) (collateral estoppel and variance standards).

VIIIL.

A. FINDINGS:

BOA must find ALL statutory criteria is met to justify the grant of a
variance.

Avoid voting to simply grant or deny variance, before discussing
all the statutory criteria.

Deferential standard of review.

B. CHALLENGES:

* In re Appeal from a Decision by St. Louis Cnty., Bd. of
Adjustment, 2016 WL 3129417 (Minn. App. June 6, 2016),
review denied, (Aug. 23, 2016)

» Appellant was granted an after-the-fact setback variance for
his garage and his neighbors appealed the BOA’s decision.
The district court granted the neighbors’ summary judgment
motion, ordering appellant to remove or relocate the garage.

* On appeal, the court concluded some of the BOA’s findings
were inconsistent with its ultimate conclusion and reversed
and remanded for the BOA’s reconsideration of the variance
application.

C. CONDITIONS

A condition must be directly related to and must bear a rough
proportionality to the impact created by the variance.

Be careful with legal non-conforming structures. See Minn. Stat. §
117.184.

Requiring the removal of a legal nonconforming use as a condition
for the issuance of a variance constitutes a taking and is prohibited
without the payment of just compensation.

CONDITIONAL USE/ INTERIM USE PERMITS

Minn. Stat. § 462.3595, subd. 1.

Conditional uses may be approved by the governing body or other designated
authority by a showing by the applicant the standards and criteria stated in the
ordinance will be satisfied. The standards and criteria shall include both general
requirements for all conditional uses, and insofar as practicable, requirements specific
to each designated conditional use.



1. RECORDING
a. A CUP must be recorded. The recording shall include a legal
description of the property. Minn. Stat. § 462.3595, subd. 4.
b. Kandiyohi County Hot Mix Asphalt Discussion.

2. DECISION MAKING

a. Minnesota Statutes § 462.3595 places burden on applicant to “show” its
proposed use meets the standards and criteria for granting a CUP.

b. Quasi-judicial decision, which is afforded deference - grants of CUPs
are held to a lower standard than denials.

c. Applicant can be made to prove a negative. See Roselawn Cemetery v.
City of Roseville, 689 N.W.2d 254 (Minn. App. 2004) (requiring CUP
applicant to prove the proposed use “would not negatively impact the
general health, safety and welfare”); RDNT, LLC v. City of Bloomington,
861 N.w.2d 71, 78 (Minn. 2015) (“Conditional uses may be approved
by the governing body ... by a showing by the applicant that the
standards and criteria stated in the ordinance will be satisfied.”)

3. CONDITIONS

a. If a city can impose additional conditions on a CUP that will satisfy
any issue raised during the application process, denying the
application rather than issuing the CUP subject to the additional
conditions may indicate arbitrary action. See Trisko v. City of Waite
Park, 566 N.W.2d 349 (Minn. App. 1997) (“Evidence that a municipality
denied a conditional use permit without suggesting or imposing
conditions that would bring the proposed use into compliance may
support a conclusion that the denial was arbitrary”); In re Lawrence,
2009 WL 438058 (Minn. App. 2009); Buber! Recycling & Compost, Inc. v.
Chisago County, 2009 WL 274623 (Minn. App. 2009).

b. The Vigstols sought a CUP to use their property as a wedding venue,
which the planning commission recommended with 20 conditions. The
county board denied the permit after substantial public opposition.
The court of appeals reversed, finding the reasons cited by the board
for denial were too speculative and not supported by the record.
Vigstol v. Isanti Board of Commissioners, 2014 WL 6862933 (Minn. App.
Dec. 8, 2014).

c. Homeowners of a planned unit development alleged the City’s denial
of application was “arbitrary, capricious, and unreasonable” because
they applied the incorrect shoreland ordinance. The homeowner's
interpretation of the words “watercraft” and “space” in plural form
was unreasonable, therefore not entitling them to additional boat slips.
The term “space” means a docking or mooring for one watercraft.
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Stalland v. City of Scandia, No. A20-1557, 2021 WL 3611371 (Minn. App.
Aug. 16, 2021)

d. There must be a nexus between the condition imposed and the land
use desired. See Middlemist v. City of Plymouth, 387 N.W.2d 190 (Minn.
App. 1986) (finding there was not a sufficient nexus between the city’s
requirement for a donation of land for a collector street and the
proposed land use).

e. Case law requires a municipality must make some sort of
individualized determination that the required dedication is related
both in nature and extent to the impact of the proposed development
and quantify its findings in support. In Puce v. City of Burnsuille, the
City’s imposition of the park-dedication fee violated Minn. Stat. §
462.358, subd. 2c(a), because the City did not reasonably determine it
would need to acquire and develop, or improve park land as a result
of its approval of the development application. Park-dedication fee
was waived. See Puce v. City of Burnsuville, No. A21-0895, 2022 WL
351119 (Minn. App. Feb. 7, 2022).

4. COMPREHENSIVE PLAN
a. RDNT, LLC v. City of Bloomington, 2014 WL 30382 (Minn. App., Jan. 6,
2014) (indicating conflict with comprehensive plan typically is a legally
sufficient ground for denying a CUP application).
b. Minnesota Supreme Court affirmed, but did not reach comprehensive
plan issue.

5. CUP DENIALS

a. Bio Wood asserted the factual findings are not supported by the
record. But the planning commission transcript shows it considered
each of the topics related to the findings it eventually made on the
record: the concern about nighttime noise, the best interests of the
community in restricting nighttime noise, the incompatibility of
unrestricted use with the uses of surrounding land, the negative effect
that 24 /7 use would have on a business, Bio Wood's inconsistent
compliance with previous CUP conditions, and the necessity of
restricting hours of operation to protect public health and safety.

Bio Wood Processing, LLC v. Rice Cty. Bd. of Comm'rs, 2015 WL 7202504
(Minn. App. Nov. 16, 2015).

b. County board could consider effects of noise from landowner's desired
use of property even if noise level did not surpass Minnesota Pollution
Control Agency noise standards. August v. Chisago Cty. Bd. of Comm'rs,
868 N.W.2d 741 (Minn. App. 2015).

c. The findings also express a concern that granting the request for 20
days per year of new crowd-drawing events in addition to Hay Days,
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with no limitations on scale beyond the physical limitations that the
event be contained within Sno-Barons' 140 acres and 8,600 parking
spots, would draw too much traffic and congestion to a rural area with
limited road access. Sno-Barons Snowmobile Club, Inc. v. Chisago Cty. Bd.
of Commissioners, 2017 WL 1157888 (Minn. App. Mar. 27, 2017).

6. DURATION
a. CUP shall remain in effect so long as the agreed upon conditions are
observed.

7. FAILURE TO ACT
a. CUP can have a time limit to act on it, or it is void and never effective.
See State by Minneapolis Park Lovers v. City of Minneapolis, 468 N.W.2d
566 (Minn. App. 1991) (finding CUP voided where city ordinance
stated a CUP expired if the conditional use ceased for more than one

year).

8. REVOCATION

a. “A conditional use permit shall remain in effect as long as the
conditions agreed upon are observed, but nothing in this section shall
prevent the municipality from enacting or amending official controls
to change the status of conditional uses.” Minn. Stat. § 462.3595, subd.
3.

b. Quasi-judicial Proceeding

c. Develop record of violations. See Edling v. Isanti County, Ct. No. A05-
1946, 2006 WL 1806397 (Minn. App., July 3, 2010).

d. Must have substantial evidence the CUP is being violated. See Axelson
v. Goodhue County Bd. of Comm’rs, A12-0041, 2012 WL 3263901 (Minn.
App., Aug. 13, 2002) (finding there was not substantial evidence in the
record the campground had violated a condition of the CUP, thus the
revocation was not justified); compare Axelson v. Goodhue County Bd. of
Comm’rs, A14-1179, 2015 WL 1514160 (Minn. App., April 6, 2015)
(affirming Board's decision to revoke CUP).

9. AMENDMENTS
a. No inherent authority by county to unilaterally amend the CUP or
IUP. See Upper Minnetonka Yacht Club v. City of Shorewood, 770 N.W.2d
184 (Minn. App. 2009) (finding city lacked authority to unilaterally
amend CUP, which originally permitted yacht club to dock 30 “boats”
in marina, to impose sailboat-only restriction on use of marina).
b. Follow same procedures for initial grant of CUP.
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c. Findings and conditions must relate to amendment. See Minnewawa
Sportsman’s Club v. County of Aitkin, Ct. No. A07-0381, 2008 WL 314495
(Minn. App., Feb. 5, 2008).

10. CHANGE IN ZONING REGULATIONS
a. Changing the zoning regulations can make the conditional use a non-
conforming use, but it does not terminate the CUP through new
regulations. See White v. City of Elk River, 840 N.W.2d 43 (2013)
(finding city lacked the authority to terminate a non-conforming use
by requiring the property owner to obtain a CUP to continue the use
and then revoke the CUP).

INTERIM USE PERMITS

* Minnesota Statutes § 462.3597
» Adopted in 1989.
« “Zoning regulations may permit the governing body to allow interim
uses. The regulations may set conditions on interim uses. The governing
body may grant permission for an interim use of property if:

* (1) the use conforms to the zoning regulations;

*  (2) the date or event that will terminate the use can be identified
with certainty;

* (3) permission of the use will not impose additional costs on the
public if it is necessary for the public to take the property in the
future; and

* (4) the user agrees to any conditions that the governing body
deems appropriate for permission of the use.

Any interim use may be terminated by a change in zoning

regulations.” Subd. 2.

» Valley Paving, Inc. v. Hampton Township, Ct. No. A08-0389, 2009 WL
174138 (Minn. App., Jan. 27, 2009) (finding Township could attach
conditions related to “public health, safety, morale or general
welfare” to interim permit and Township could indicate an interim
permit could not be obtained for two years following the expiration
of a twice renewed permit); Kraemer Mining & Materials, Inc. v. City
of Sauk Rapids, Ct. No. A10-1760, 2011 WL 2623379 (Minn. App., July
5, 2011) (finding five year interim use permit limitation was
rationally related to the purpose of lessening the impact of the
mining project on future development).

IX. ZONING
ZONING UPDATES
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» If a city finds it is issuing many variances to a particular standard, then the city
may wish to consider amending the ordinance to change the standard.

* In other words, if a city is consistently allowing landowners to break a particular
rule, perhaps the need for the rule should be revisited.

CONSISTENCY/ EQUAL PROTECTION

* A zoning ordinance must operate uniformly on those similarly situated.

* The equal protection clauses of the Minnesota Constitution and of the Fourteenth
Amendment of the United States Constitution require “one applicant not be
preferred over another for reasons unexpressed or unrelated to the health,
welfare, or safety of the community or any other particular and permissible
standards or conditions imposed by the relevant zoning ordinances.”

Nuw. Coll. v. City of Arden Hills, 281 N.W.2d 865, 869 (Minn. 1979)

REZONING

» A decision to rezone a property is a quasi-legislative decision, entitled to
deference. It is a policy decision.

+ Consistency with comprehensive plan a factor.

+  Still subject to review of the record and findings to determine if the decision was
reasonable, and not arbitrary and capricious.

SPOT ZONING

* Spot zoning represents the reclassification of a small area of land in a manner not
compatible with the surrounding neighborhood for the benefit of the property
owner and to the detriment of others. Alexander v. City of Minneapolis, 125
N.W.2d 583, 586 (Minn. 1963).

+ Itapplies when a zoning change establishes a use classification inconsistent with
surrounding uses, creating an island of nonconforming use within a larger zoned
district.

* The burden of demonstrating spot zoning rests with the litigant attacking the
zoning change with the usual presumption of validity attaching to the zoning
amendment.

X. NONCONFORMITIES

Mertensotto v. Crow Wing County, No. A03-2022 (Minn. Ct. App. Jul. 27, 2004)
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Minnesota Statutes § 462.357, subd.le
» Nonconformities: Except as otherwise provided by law, any nonconformity,
including the lawful use or occupation of land or premises existing at the time of
the adoption of an additional control under this chapter, may be continued,
including through repair, replacement, restoration, maintenance, or
improvement, but not including expansion, unless:
+ (1) the nonconformity or occupancy is discontinued for a period of more
than one year; or
* (2) any nonconforming use is destroyed by fire or other peril to the extent
of greater than 50 percent of its estimated market value, as indicated in the
records of the county assessor at the time of damage, and no building
permit has been applied for within 180 days of when the property is
damaged. Homestead and nonhomestead residential real estate and
seasonal residential real estate occupied for recreational purposes.

Defining expansion versus improvement? Sample language:
“Expansion,” “enlargement,” or “intensification” means any increase in a dimension,
size, area, volume, or height, any increase in the area of use, any placement of a
structure or part thereof where none existed before, any addition of a site feature such
as a deck, patio, fence, driveway, parking area, or swimming pool, any improvement
that would allow the land to be more intensely developed, any move of operations to a
new location on the property, or any increase in intensity of use based on a review of
the original nature, function or purpose of the non-conforming use, the hours of
operation, traffic, parking, noise, exterior storage, signs, exterior lighting, types of
operations, types of goods or services offered, odors, area of operation, number of
employees, and other factors deemed relevant to the county.

“Improvement” means making the non-conforming use better, more efficient, or more
aesthetically pleasing, including any change that does not replicate what pre-existed,
but does not include an expansion, enlargement or intensification.

r it

“Replacement,” “reconstruction,” or “restoration” means construction which exactly
matches pre-existing conditions.

XI. OPEN MEETING LAW CONSIDERATIONS

All meetings of the city, including executive sessions, must be open to the public as well
as any:

(1) Committee
(2) Subcommittee

(3) Board
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(4) Department, or
(5) Commission

Minn, Stat. § 13D.01, subd. 1.

MEETING DEFINITION: Meetings are those gatherings of a quorum or more of
members of the governing body or of a committee, subcommittee, board, or
commission at which members discuss, decide or receive information as a group on
issues relating to the official business of the governing body.

NEIGHBORHOOD MEETINGS: A quorum or more of the public body should not
attend neighborhood or other meetings related to official business (i.e. development,
zoning, local improvement, assessment procedures, operations, etc.) unless notice of a
public meeting has been given.

SOCIAL GATHERINGS: A quorum or more of the public body should not attend
neighborhood or other meetings related to official business (i.e. development, zoning,
local improvement, assessment procedures, operations, etc.) unless notice of a public
meeting has been given.

AVAILIBILITY OF MATERIALS:

One (1) copy of printed materials relating to the meeting’s agenda and distributed or
available to members shall be available in the meeting room for inspection by the
public.

PENALTIES

* A person who intentionally violates the law is subject to personal liability in an
amount not to exceed $300.00 for a single occurrence.

» The personal liability may not be paid by the public body.

* A person who intentionally violated the law in 3 or more actions forfeits any
further right to serve on the governing body or in any other capacity with the
public body for a period of time equal to the term of office such person was then
serving.

* The court may award reasonable costs, disbursements and attorneys’ fees of up
to $13,000.00 to any party in an action. The public body may pay the costs,
disbursements, or attorneys’ fees incurred by or awarded against any of its
members in an action under the law.

XII. DATA PRACTICES CONSIDERATIONS

Minnesota Data Practices Act:
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“ All government data collected, created, received, maintained or disseminated by a
state agency ... shall be public unless classified ... as nonpublic or protected nonpublic,
or with respect to data on individuals, as private or confidential.”

Minnesota Statutes § 13.03, subd. 1
1. Purpose: to balance the public’s right to know, individuals’ right to
privacy, and government’s need to function.
2. Law applies to all counties and most county-related entities including
planning commissions.
3. Examples of private vs public data:
i. Personnel data on a public employee is private unless specifically
listed otherwise. Annandale Advoc. v. City of Annandale, 435 N.W.2d
24, 27 (Minn. 1989).
ii. Voter registration data is not public, even if the data is not
designated by any statute as not public. Cilek v. Off. of Minnesota
Sec'y of State, 941 N.W.2d 411, 419 (Minn. 2020).
iii. Final licensing decision is public data, along with its findings of fact
and conclusions of law. Minn. Stat. § 13.41, subd. 5 (2014).
iv. “Active investigative data relating to the investigation of
complaints against any licensee” are confidential under the
MGDPA.

EMAIL/CELL PHONE DATA

*  Krout v. City of Greenfield, 2012 WL 1253090 (Minn. App., April 16, 2012) (cell
phone data - elected city officials are not employees under MGDPA therefore
their data is public)

» “Because elected officials serve at the discretion of the public, citizens
need all of the information regarding the official business of elected
officials in order to make informed choices at the polls.”

*  O’Keefe v. Carter, 2012 WL 6734463 (Minn. App., Dec. 31, 2012) (email)

*  Open Meeting Law does not apply to written communications between
office-holders, and two e-mail messages were was not a “meeting”
pursuant to the Open Meeting Law.

XIII. CONEFLICT OF INTEREST CONSIDERATIONS

PROHIBITED CONFLICTS

»  Minn. Stat. § 471.87: “Except as authorized in Section 471.88, a public officer
who is authorized to take part in any manner in making any sale, lease, or

contract in official capacity shall not voluntarily have a personal financial
interest in that sale, lease, or contract or personally benefit financially
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therefrom. Every public officer who violates this provision is guilty of a gross
misdemeanor.”

EXCEPTIONS

Minn. Stat. § 471.88, subd. 5: A contract for which competitive bids are not
required by law.

Minn. Stat. § 471.88, subd. 2: The designation of a bank as an authorized
depository for public funds, or as a source of borrowing upon certain conditions.
Minn. Stat. § 471.88, subd. 3: The designation of an official newspaper when it is
the only newspaper complying with statutory requirements relating to
designation or publication.

Minn. Stat. § 471.88, subd. 4: A contract with a cooperative association of which
the officer is a shareholder.

Minn. Stat. § 471.88, subd. 6: A contract with a volunteer fire department for the
payment of compensation to its members or for the payment of retirement
benetfits.

Minn. Stat. § 471.88, subd. 13: Rental of space in a public facility at a rate
commensurate with that paid by other members of the public.

Minn. Stat. § 471.88, subd. 15: Franchise agreement - employee of a public utility
may serve as a city council member during the term of the franchise agreement
so long as the council member abstains from voting on official action relating to
the franchise agreement and discloses the reason for the abstention in the
minutes.

CONSEQUENCE OF A VIOLATION

Contract is void.
Applies to any contract in which official is “authorized to take part.” Therefore,
it does not matter whether or not officer abstains from voting.

CONFLICT IN NON-CONTRACT SITUATION

The purpose behind the creation of a rule which would disqualify public officials
from participating in proceedings in a decision-making capacity when they have
a direct interest in its outcome is to ensure that their decision will not be an
arbitrary reflection of their own selfish interests. There is no settled general rule
as to whether such an interest will disqualify an official.

Lenz v. Coon Creek Watershed District:
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The nature of the decision being made.

The nature of the financial interest.

The number of interested officials.

The need, if any, for the interested persons to make the decision.

Other means available.
CONEFLICT

Since a town board member owned property across from a bar that was subject
to a liquor license renewal decision, he was disqualified from voting on the
license renewal. The town board member stated his property had been devalued
by $100,000 since the bar had opened, and he was elected to the board based
largely on his opposition to the bar. The court stated, “A more direct, admitted,
financial interest is hard to imagine.”

In E.T.O., Inc. v. Town of Marion, 375 N.W.2d 815 (Minn. 1985)

EXAMPLES OF NON-CONTRACT CONFLICTS

Improvement of Creek - No conflict

Establishment of ditch that drained Commissioner’s land - Conflict
Renewal of liquor license located next to Town Supervisor’s land - Conflict
Church affiliation - No Conflict

Street Vacation - Conflict

Rezoning on your own property - Conflict

CONSEQUENCE OF A VIOLATION

A disqualifying interest does not affect the result if the requisite majority without
the interested official takes action.

Actions for which a disqualified member votes are void where the vote of the
member is necessary to make up the number of votes required to take the action.

DISCLOSURE

Minn. Stat. § 10A.07: If an official is required to take an action or make a decision
that would substantially affect the official’s financial interests:
* (a) Prepare a written statement describing the matter requiring action or
decision and the nature of the potential conflict of interest;
* (b) Deliver copies of the statement to the official’s immediate supervisor, if
any; and
* (c) if a member of the governing body, deliver a copy of the statement to
the presiding officer of the body of service.
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CONFLICT CHECKLIST

Consult with the city attorney.
* Make disclosure at the earliest stage preceding the discussion.
*  Make oral disclosure to the governing body or board.
* Make written disclosure, as necessary.
» Do not vote or take any official action unless the city attorney decides
there is no prohibited conflict of interest.
* Do not influence others.
* Do not participate in the discussion, either at the time of the vote or
earlier. '
* Leave the room when the governing body is discussing the matter.
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